
 

 

 
 
                      SUPREME COURT OF ARIZONA                
                                                                
In the Matter of                  )  Arizona Supreme Court      
                                  )  No. R-11-0033              
PETITION TO AMEND ER 3.8          )                             
OF THE ARIZONA RULES OF           )                             
PROFESSIONAL CONDUCT              )                             
                                  )                             
                                  )                             
                                  )                             
__________________________________)  FILED 08/28/2013                          
 

 
ORDER REOPENING FOR COMMENT 

RULE 42, ER 3.8, RULES OF THE SUPREME COURT 
 

 A petition having been filed proposing to amend Rule 42, ER 3.8, 

and comments having been received, upon consideration, 

 IT IS ORDERED that the attached amendments to Rule 42, ER 3.8 

and 3.10, Rules of the Supreme Court, be reopened for comment until 

October 25, 2013.  
  
 DATED this _______ day of August, 2013. 
 
 
 
       _______________________________ 
       REBECCA WHITE BERCH 
       Chief Justice 
 
 
 
TO: 
Rule 28 Distribution 
Lawrence A Hammond 
Karen M Wilkinson 
Keith A Swisher, Phoenix School of Law 
Mark I Harrison 
Terry L Goddard Jr. 
J Grant Woods 
Stanley G Feldman 
Robert D Myers 
Thomas A Zlaket 
Ann Birmingham Scheel 



 

 

John R Evans III 
Gary M Restaino 
John S Leonardo 
John A Canby 
Mark C Faull 
Mark C Faull 
Sheila Sullivan Polk, County Attorney, Yavapai County Attorney's 
Office 
Elizabeth B Ortiz 
Barbara LaWall 
Charles E Jones 
John A Furlong 
Thomas M Fitzpatrick 
Christina M Phillis 
Gail Gianasi Natale 
Kevin D Heade 
Dianne Post 
Robert L Ellman 
Mary E Osorio 
Bruce A Green 
Ellen C Yaroshefsky 
Camille Tilley 
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[1] A prosecutor has the responsibility of a minister of justice and not 
simply that of an advocate.  This responsibility carries with it specific 
obligations to see that the defendant is accorded procedural justice, and that 
guilt is decided upon the basis of sufficient evidence., and that special 
precautions are taken to prevent and to rectify the conviction of innocent 
persons.  Precisely how far the prosecutor is required to go in this direction is a  
matter of debate and varies in different jurisdictions.  Many jurisdictions have 
adopted the ABA Standards of Criminal Justice Relating to the Prosecution 
Function, which in turn are the product of prolonged and careful deliberation 
by lawyers experienced in both criminal prosecution and defense.  Applicable 
law may require other measures by the prosecutor and knowing disregard of 
those obligations or a systematic abuse of prosecutorial discretion could 
constitute a violation of ER 8.4.  
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Comment 

 
Rectifying the conviction and preventing the incarceration of an innocent 
person are core values of the judicial system and matters of vital concern to the  
legal profession. Because of the importance of these principles, this Rule 
applies to all members of the Bar except prosecutors, whose special duties with 
respect to disclosure of new, credible, and material exculpatory evidence after 
conviction are set forth in ER 3.8 (g), (h), and (i). 


